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} Auguſt J* HE late General Charles Roſs, of Bahnagown, having no Iſſue, and meaning to ſettle his Eſtate upon 
27- + ies 


inte, of the 
rat na- 
8 


his Relations aſter his and provide for Payment of his Debts and Legacies, made the following 
Settlement in Nature of a fri Entall. | | I 0.43 Nr 

4 ＋In Favours of, and for new Infeftment of the ſame to be made, and granted to myſelf, and the Heirs 

«© to be procreated and deſcending of my Body, (the eldeſt of the Heirs Female ſucceeding without Diviſion :) 

hills failing, to Charles Roſs, ſecond Son to George Maſter of Reſi, who is only Son, to William Lord 


+ both Par- Refs, my Brother, and the Heirs-Male to be procreate' of the ſaid Charles Roſs his Body, and the Heirs 


« Male of their Bodies: M hills failing, to George Roſs, third Son to the ſaid George, Maſter of Roſi, and the 
4 Heirs-Male to be procreate of his Body, and the Heirs-Male of their Bodies: ths failing; to the other 
a Sons procreate, or to be procreate of the Body of the ſaid George Maſter of Roſs, one after another, 
8 — in their Order, according to the Priority of their Birth, and the Heirs-Male of their Bodies: 
« JWhilks failing, to the faid George Maſter of Roſs himſelf : Myilis failing, to the younger Sons th. be. 

'<< of the Body of William Roſs, eldeſt Son to the ſaid George Maſter of Roſs,. one after another ſucceſſively in 
« their Order, according to the Priority of their Birth, and the Heirs-Male of their Bodies: I bilts failing, 
< to the ſaid William Roſs, eldeſt Son to the ſaid George Maſter of Roſs, and the Heirs:Male "of! His Body, 


, Re (with, and under the Proviſion aftermentioned, in relation to the ſaid Perſons and Heirs dein denuding in 
uit « 


o the 


he 2 Lockhart, (the Re ndent) ſecond Son to Sir James Lockhart, of Carflairs, procreate. bętwixt 
6 


avours of a ſecond or younger Son, in manner after ſpecified.) And failing of all theſe Perſans, and Heirs, 
to Charles Gilmour, ſecond lawful Son to Sir Alexander Gilmour, of Craigmillar, N IX NY and 
Dame Grizel Roſs, his Spouſe, my Siſter, and the Heirs-Male to be procreate of the Body of the [aid Ch 

= Gilmour, and the Heirs-Male of their Bodies, (with and under the Proviſion after expreſt, in Yelation to the 
"<< ſaid Charles Gilmour, and his ſaid Heirs, their Succeſſion to my Eſtate, when it fall happen that they alfo 
„ ſucceed to the Eſtate of the ſaid Sir Alexander Gilmour, as is hereafter mentioned.) RIES — 


| i 
Dame Gr:zel Rofs his Spouſe, third Daughter to the ſaid William Lord Roſs, and the cirs-Male o be 
& procreate of the Taid Famer Lechbort his Body, and the Heirs-Male of their Bodies: I hilt faibn 16 
«c Lockhart, third Son to the ſaid For Lockhart, and the Heirs-Male to be procreate of his 'Body, and the 
“ Heirs-Male of their Bodies: Fhilks failing, to Charles Lockhart, fourth Son to the l 5s. Lockhart, 
und the Heirs-Male to be procreate of his 2 and the Heirs-Male of their Bodies: hills falling, to 
% Pobn Lockhart, fifth Son to the ſaid Sir James Lockhart, and the Heirs-Male to be | mn of his Body and 
c the Heirs Male of their Bodies: M hills failing, to Thomas Lockhart, ſixth Son to the ſaid Sir James Labiburt, and 
<< the Heirs-Male to be procreate of his Body, and the Heirs-Male of their Bodies: #>:lts failing, to any other 
«« younger Sons procreate, or to be procreate betwixt the ſaid Sir James Lockhart, and Dame Gr:zel Roſs, his 
1 deeuk, one after another, ſucceſſively in their Order, according to the Priority of their Birth, and the Heirs 
Male of their Bodies, with and under the Proviſion after expreſt, in relation to the Succeſſion of the Sons of the 
« ſaid Sir James Lockhart, and their Heirs, when it ſhall happen that they alſo ä to the Eſtate of the ſaid Sir 
« James, as is hereafter mentioned M hills failing, to the younger Sons of George Lord Ramſay, el lawful 
« Son to William Earl of Dalhouſie, procreate txt the ſaid Earl, and Mrs. Jean Roſs, his Spouſe, my 
« Siſter, one after another, ſucceſſively in their Order, according to the Priority of their Birth, and the Heirs 
C Male of their Bodies; (with, and under the Proviſion after mentioned, in relation to their being Peers) as is after 
«« expreſt. - bills failing, to Jean Roſs, eldeſt Daughter to the ſaid George Maſter of Roſs, and the Heirs- 
< Male to be proereate of her Body, and the Heirs-Male of their Bodies: M hills failing, to Elizabeth Rofs, 
« ſecond Daughter to the ſaid George, Maſter of Roſs, and the Heirs- Male to be procreate of her Body, and 
« the Heirs-Male of their Bodies: hills failing, to Margaret Roſs, third Daughter to the ſaid George Maſter 
«* of Roſs, and the Heirs-Male to be procreate of her Body, and the Heirs-Male of their Bodies: hills failing, 
<« tothe other Daughters procreate, or to be procreate of the Body of the ſaid George Maſter of Roſs, ſucceſſively, 
<« in their Order, according to the Priority of their Birth, the eldeſt ſecluding the reſt, and ſucceeding without 
« Diviſion, and the Heirs-Male of their Bodies, (with, and under the Previfes after ſpecified, in relation to the 
« ſaid Daughters, their being married to a Peer, or the eldefi Son of a Peer, as underwritten.) Whilks failing, 
<« to the younger Sons of William, Earl of Kilmarnock, only Son procreate betwixt the deceaſed Milliam, Earl 
<« of Kilmarnock, and Eupham, Counteſs of Kilmarneck his Spouſe, eldeſt Daughter to the ſaid William, Lord 
« Roſe, one after another, ſucceſſively in their Order, according to the Priority of their Birth, and the Heirs 
«© Male of their Bodies, with, and under the Proviſion after mentioned, in relation to their being Peers, as is 
cc hereafter expreſt.” ( hills failing, to ſeveral others of the Name of Roſs, Kinſmen of the deceaſed David 
Roſs, of Balnagotun, and the Heirs-Male of their Bodies. Remainder to Lord Jahn, Lord Edward, and Lord 
Frederick Murrays, younger Sons of the Duke of Atholl, and their Heirs-Male.---With ſeveral other Remainders 
over.) © Provided and Declared that my Lands and Eflate above mentioned, and the Lands and Eftate that now 
is belonging, or thatſhall hereafter belong to the ſaid William Lord Roſs, George Maſter of Roſs, and their 
« Heirs, ſhall never be enjoyed, and poſſeſſed by one and the ſame Perſon ; but that my ſaid Eſtate, and the Eſtate of the Lord 
«© Roſs, and Maſter of Roſs, ſball % enjoyed by different Perſons, except when there is only one Son 1 Family 
« of the Lord Roſs, who will ſucceed to the 1 and Dignity of that Family, and will alſo (thraugh the Ii ant of mare 
80 2 to ny Eſtate in Virtue of the Tailzie, and Subſtitution above-mentioned. But when, and how oft-ſoever my 
« faid Eſtate ſhall, in Virtue of the ſaid Tailzie, and Subſtitution be enjoyed, and poſſeſt by one and the ſame Perſon, 
<« that ſucceeds to, and is poſſeſt of the Eſtate of the Lord Roſs, and Maſter of Roſs, by Reaſon of there being but one Son of 
« that Family, as aforeſaid ; the Perſon ſucceeding to, and poſſeſſing both Eſtates, ſha!l be holden, and obliged to denude 
« himſelf of the Right 4 my Lands and Eſtate, in Favours of his younger Sons, one or more, immediately upon their 
cc ue ns ſucceſſively in their Order, the one after the other, according to the Priority of their Birth, and 
« in Favours of the other Heirs of Tailxis above ſpecified, with and under the haill Conditions, and Proviſions 
\ ; (44 of 


T 


2 of this preſent Tailzie ; hut yet the elde/t and only Son of the Family of the Lord Roſs is to return to the Succe 


Condition on 
which Sir Cha. 
Gilmour, and 

% Deſcendents 
could be capable 
of ſucceeding to 
theEntailE/late. 


[2] 


« of my Eſtate, whenſtever the younger Sons of that Family, and the Heirs-Male of their Bodies fhall fail : And it is 
60 2 1 84. f 17 We Father of ua 8 Sons thus obliged to Lende ſhall not be accountable 
1 for che Retits of oy _ his Poſſeſſion, before the Exiſtence of his younger Sons, one or more, 
<< {© he ſhall have no Right to my Eſtate from the Exiſtence of a younger Son procreate of his Body ; but his Right 
* tomy Eſtate fhall from thenceforth ceaſe, and be extinct, void, and null; and it ſhall be lawful to the 
<< eldeſt of the ſaid younger Sons to poor himſelf ſerved, retoured, infeft and ſeized in my Eſtate, as Heir 
* of Tailzie to the Perſon who was laſt infeft before his Father, or the ſaid younger Son may obtain Adjudi- 
cation, DeYarator, or uſe any other Method of the Law for adjudging and declaring my Eſtate to belong to 
„ him, and for his attaining the Poſſeſſion thereof; but yet it is Provid and Declared, in the foreſaid Caſe of 
<« the Fathet's being obliged to denude in Favours of his younger Sons, or of the younger Sons their ſervin 
« Heir of Taille, or dec:aring their . that then the Father, thus loſing his Right to my Eſtate, ſh 
<« have Right to. the Half of the Free Rent thereof (when and after Stipends, Gefles, publick Burdens, 
« AlloGations to Huſbands, Wives, Daughters, and younger Children hereafter mentioned, waſte Rooms, 
« Loſs by Tenants, and Charges in uplifting the Rents, are all deduced) and that yearly, until his younger 
<« Son ſucceeding to my Eſtate, ſhall arrive at the Age of fifteen Years; and the faid Father ſhall have Right 
< tothe fourth Part of the Free Rents of my Eſtate (deducing as aforeſaid) yearly, from his younger Son, 


4 ſucceeding to my Eſtate, his Age of fifteen Years, until his Age of Twenty-one Years, or his Marriage, 


« which, ſoever ſhall firſt happen; but the Father ſhall be obliged to uplift the Rents fo allotted to him from the 
«© Tenants yearly out of their current Rents, and the Son ſucceeding, and his Heirs, ſhall not be perſonally - 
< bound for the ſame, neither ſhall the Property of my Eſtate be any ways burthened or affected therewith : 

40 e always, that in Caſe the ſaid Father ſhall not denude in Favours of his younger Son, as is above 
< provided, and ſhall not infeft him in my Eſtate within one Year after his Exiſtence, then and in that 
„ Caſe the Father ſhall amit, loſe and tyne his Right to the Half and Fourth Part of the Rents reſpectively 
provided to him as above-mentioned, and the whole Rents of my Eftate ſhall belong to the younger Son from 
e his Exiſtence. Item, It is hereby expreſly Provided and Declared, That when ES {aid Charles Gilmour, 
« or his Heirs above mentioned, ſucceeding to, and poſſeſſing my Eflate, ſhall alſo ſucceed to the Eftate now belongi 
& to the ſaid Sir Alexander Gilmour, then and from thenceforth the Right of my Eſtate in their Favaurs, ſhall jan 
« ant beextin#,. void and null, and the ſame ſhall i and pertain to the next Heirs of Tailzie appointed to 
C ſucceed, "to whom it ſhall be lawful to procure themſelves ſerved, retoured, infeft and ſeized in my Be, as Heirs 
4 of Tailaie, to the Perſon who was laſt infeft, before the Perſon thus ſucceeding to Sir Alexander Gilmour's 
60 777 or. to obtain Adjudication, Declarator, or uſe any other Method of the Law as aforeſaid; and my 
0 tete al not feturn to any of the Deſcendents of the ſaid Charles Gilmour, upon the Exiſtence of younger Sons, 
4. 2 inte the ate of Sir Alexander Gilmour, my Eſtate ſhall to devolve upon one and the ſame 
« Perſon, and after the ſaid Perſon, ſucceeding to both Eſtates, ſhall loſe his Right to my Eſtate as aforeſaid, Ir E 
C In the ſame manner, it is hereby expreſly provided and declared, that whenſoever any of the Sons of Sir 
hs e of Carftairs, or their Heirs ſucceeding to and poſſeſſing my Eſtate, ſhall alſo ſucceed to the 
« Eſtate naw belonging to the ſaid Sir 1 Leckhart, or that ſhall hereafter belong to his Heirs, then, and 
c from, th iceforth, the Right of my Eſtate, in Favours of the Sons of the ſaid Sir James Lockhart, and their 
« Heirs, Mall ceaſe and be extincf, void and null, and never thereafter revive or return to any of their 
C Deſcendents ;. but he ſame ſhall fall and pertain to the next Heirs of Tailxiæ, appointed ta ſucceed next to 
ec the Sons of the ſaid Sir James Locthart, and their Heirs, who may procure — ſerved, retoured, infeft, 
dc and ſeized, as Heirs of Tailzie to the Perſon who was laſt infeft, before the Perſon thus ſucceeding to Sir 
« James Lockhart, of Carſlairs, his Eſtate: or they may obtain Adjudication, Declarator, or uſe any other 
« Method of the Law, for adjudging, declaring my Eſtate to beleng to them, and for obtaining Poſſe ſſion 
40 theredf, 1 EM, It is hereby expreſly provided and declared, that the eldeſt of the Heirs-Female of my own 
© Body, and the eldeſt of all the other Heirs Female, appointed to ſucceed to my Eftate, as aforeſaid, ſhall 
« ſucceed-thereto in the Order above ſet down, without any Diviſton, but ſecluding the reſt of the Females 
« their Siſters, in Manner above ſpecified, and ſhall be bound and obliged to marry a Gentleman of the Sir- 
« name of. Roſs, as I here ſubſcribe my Name, conformable to what the Lairds of Balnagown have been in 


« Uſe'to do: or who, and the Children to be procreate betwixt them, ſhall aſſume that Name, and who ſhall 


ac uſe, bear, and carry the Title and Arms of Ba/nagown, and no other Title nor Arms: And in caſe the ſaid 


4 Heirs-Female, and their Husbands, and the Children and Deſcendents of their Bodies, ſucceeding ta my 
C Eſtate, ſhall do in the contrary hereof ; then, and in that Caſe, the Perſons fo contraveening, and the Heiss of 
cc their Bodies, ſhall amit, tyne, loſe and forfault their Right and Intereſt in my ſaid Lands and Eſtate, and the 
« ſame ſhall fall and devolve upon the next Heirs appointed to ſucceed by the aforeſaid Tailzie and Subſtitution, 
« who may obtain themſelves ſerved, retoured, infeft and ſeized, as Heirs to the Perſon who was laſt infeft, 
<< before the Contraveener, or obtain Adjudication, Declarator, or uſe any other lawful Method for adjudging 
tc and declaring my Eſtate to belong to them, and for attaining Poſſeſſion thereof. And further, it is heieby 
<« expreſly provided and declared, That in Caſe my Heirs-Female, or any of the Heirs-Female appointed to 
£« ſuc to my Eſtate, ſhall marry a Peer, or the e deſt Son of a Peer, then and immediately after ſuch Mar- 
<« riage to a Peer, or the eldeſt Son of a Peer, or whenſoever their Husbands ſhall become a Peer, or the eldeſt 
<< Son of a Peer, the Right of my Eſtate, in Favours of the faid Heirs-Female, and the Heirs of their Bodies, 
<« ſhall ceaſe and be extinct, void and null, and the ſame ſhall fall and belong to the next Heirs appointed to 
« ſucceed by the foreſaid Talzie and Subſtitution, who may eſtabliſh their Right by Service, Retour, Adjudica- 


& tion, Declarator, or any other Method, as aforeſaid. ITEM, It is hereby _ provided and declared, That 
I 


« in Caſe the younger Sons of the ſaid George Lord Ramſay, or their Heirs ſucceeding to my Eſtate, ſhall become 
4% Peers, or bear the Title of Earl of Dalhouſie, or any other Title of Peerage ; then, and from thenceforth, 
« the Right of my Eſtate, in Favours of them and their Heirs, ſhall ceaſe and be extinct, void and null, and the 
«. ſame fall and pertain to the next Heirs appointed to ſucceed by the foreſaid Tailzie and Subſtitution, who 


may eſtabliſh their Right to my Eſtate by Service, Retour, Adjudication, Declarator, or any other Method, 
4 as above ſpecified. IT Eu, It is hereby expreſly provided and declared; That in Caſe the younger Sons of 


of the Duke of Athall, or their 


« the ſaid iliam Earl of Kilmarnoct, or their Heirs, 2 to my Eſtate, ſhall become Peers, or bear the 
Title of Earl of Kilmarneck, or any other Title of Peerage, then, and from thenceforth, the Right of 'my 
cc Eſtates in Fayours of them and their Heirs, ſhall ceaſe be extinct, void and null; and the ſame ſhall fall 
« and deyolve upon the next Heirs appointed to ſucceed by the foreſaid Tailzie and Subſtitution, who may 
<< eſtabliſh wit Bight to my Eſtate by Service, Adjudication, Declarator, or otherways, as aforeſaid. ITEM, 
de In the fame. Manner it is hereby expreſly provided and declared, That in Caſe any of the Sons abovenamed 
| Heirs ſucceeding to my Eſtate, ſhall become Peers, and bear the Title of the 

„ Duke of Atholl, or any other Title of Peerage ; then, and from thenceforth, the Right of my Eſtate in 
s Favours of them, and their Heirs, ſhall ceaſe and be entinct, void and null, and the fame ſhall fa'l to, and 
« devolve upon, the next Heirs appointed to ſucceed by the foreſaid Tailzie and Subſtitution, who may 9 
' 16 Ee their 


[mour, and 
Son died, 
. ſucceed- 
de Famil 
Cra mil - 
” Roſs's 
32. 

e died. 
by Charles 
0 died in 
5. 
| William 
died in 
It claim'd 
d Heir of 
the Eſtate 


llant like- 
d. 
ions of 


the Re- 


1 ſucceeding to, 


1 > 1 I iq its 
« their Right to my Eſta te by Service, Adjudication, Declarator, or o 2ys, as above written. But yet, 
« and notwithſtanding of the Paris above-mentioned, It is way be and declared, Ta of” 
e any of the ſaid Perſons, and Heirs-Male, or the Husbands of _ the- Heirs-Female ſucceedi to m ce | 
<« not Peers at their Succeſſion thereto, ſhall be created Peers after their, Succeſſion to my. ER © 3 thes ch 1 
« Creation of Peerage ſhall not diſable them, or their-Heirs from enjoying and poſſeſſing my Eftate ie being ; 
« only my Intention to debar and exclude therefrom all that are, or Hall be created Peers, before they ſuc 
<« to my Eſtate, and their Heirs, who have the Right © ſucceed to their Title of Peerage, that ib ſg tate, 
«© may not be ſunk in any Title of eat <> pre-exiſting : Excepting only the Heirs-Male of t. Fami l Frau 
& „who ſhall ſucceed, as appointed by the ſaid Tailzie and Subſtitution, when there, is only one Son of the 
« Family, e of their Title of Peerage, which ſhall no ways debar them ff ; 


ne eding to, and 

44 5 my Eſtate. But whenſoevex the Heirs-Female of the Family of the Lord Roſes thal the 

cc uch 
1 0 


fling my Fit But when .of the Family of the Lord Rela ee vp the 
Eſtate and Honours of that Family; then they, and their Heirs, ſhall loſe their Right to my ſtate, w 

& ſhall pertain and belong to the next Heirs of Tailzze, who may eſtabliſh their Right as aforeſaid. Fr Tow. 
hereby _expreſly provided and declared, Thatin Caſe a nearer Heir ſhall exiſt, after a remoter Heir is poſlcſt 
« of my Eſtate, who would have ſucceeded thereto, had he been exiſting. when the Succeſſion opened, to. that 

« remoter Heir; then, and are fuck a Caſe ſhall happen, the nearer. Heir, r immediate y 
« after his Exiſtence, ſhall have Right to my Eſtate, and may eſtabliſh, his Right thereto. in his, Perſon by 
« Service, Adjudication, Declarator, or otherwiſe, as above expreſt: And the Right of the remoter Heir 
to my Eſtate ſhall-ceaſe, and become void and null, from the Exiſtence of, the nearer Heir; but the remoter 

« Heir ſhall not be; accountable for the Rents before the Exiſtence of the neaxer Heir; but only obliged to clear 
44 and, ay. all * and other Burdens, due preceeding that Time. ITEM, It is hereb ——_ | wed, 
« and. eclared, I hat the Heirs of my own Body, and the faid Charles Roſs, Son to George Maſter of Boſe, and, 
« his Heirs, and the haill other remanent Perſons, and Heirs. of Tailzie, Male and F emale aboyementioned, 
«« appointed to ſucceed to my Eftate, ſhall be holden and obliged, upon their Succeſſion to my Eſtate, and for all 
cc * — to bear, uſe and carry the Sirname of Roſa as I here ſubſcribe the ſame, and Ti f 
cc a 


itle © 
OWN, ar the Arms of the F amily of Balnagoawn,' and no other Sirname, Title and Arms: And in 
40 Caſe they do in the con 


aſe. hereof, the Contraveeners, and the Heirs of their Bodies, ſhall amit, 9e; 
<« Joſe and forfault all Right, Title and Intereſt they have, or may pretend to my ſaid Lands and Eſtate, and 
« the ſame ſhall fall and devolve upon, pertain and belong to the next Heirs appointed to ſucceed by the 
4e Tallzie and Subſtitution above ſpecified : And it ſhall be leiſom and lawful to the ſaid next Heirs to obtain 
« Declarator, Adjudication upon the ſaid Contravention, declaring and adjudging the Eſtate to belong to 
« them, or to obtain themſelves ſerved, retoured, infeft and ſeaſed therein as Heir to the Perſon laſt infeft, 
« before the Contraveeners, in reſpect the Right of the Contraveeners will be reſolved and extinct from the 
te time of the Contravention, ſiklike as if the ſamen Right had never been: or to uſe any other ethod in 
« Law for ſettling and eſtabliſhing the Right of the ſaid Eſtate in their Perſons: But yet it is declared, that fo 
<« long, and fo often as my Eſtate, and the Eſtate of the Lord Roſs ſhall be . and poſſeſſed by one and 
« the ſame Perſon, as is above provided, it ſhall be ſufficient for that Perſon to conjoin and quarter the Arima of 
« the Family of Balnagown with his own' Arms, and to bear and carry the ſaid Arms thus quartered and, 
<« conjoined: And in Caſe he do in the contrary hereof, by not bearing and carrying the. ſaid Arms quartered, 
&« a ERS as aforeſaid, then, and in that Caſe, the Contraveenor, and the Heirs of his Body, ſhall ' 
« amit, loſe, tyne and forfault their Right to my Eſtate, and the ſame ſhall fall and devolve upon the next 
Heir appointed to ſucceed by the foreſaid Tailzie and Subſtitution, who may eſtabliſh. his Right by Service, 
« Adjudication, Declarator, or any other Method in Law as aforeſaid.” — — Then follow the uſual, 
prohibito , iritant and reſolutive Clauſes for reſtraining the Heirs of Entail from encumbering or aliening the 
entailed Eſtate, and forfeiting ſuch of them as ſhould attempt to do either, with this Diſtinction. That 1 of 
the Heirs as were Deſcendents of the Entailor's Body, or of the Body of his Brother Lord Roſs, ſhould” only 
forfeit for themſelves, but not for their Iſſue: But all the other Heirs of Entail ſhould forfeit for. meg r. 
and for their Deſcendants, and the Eſtate ſhould go to the next Remainder-Man : And laſtly an annual Sum 
of C. boo Sterling per Annum is appropriated and veſted in Truſtees for Payment of his Debts and Legacies, 
with Power to the 'Fruſtees to borrow ſuch further Sum as might be neceſfary for that Purpoſe. | 
This Deed was duly regiſtered, and ſoon after the making it, William, the elder Brother of the ſaid Charles 


Gilmour died without Iſſue, and their Father, Sir Alexander, having likewiſe died in Oclober 1731, his Eftate 


of Craigmillar deſcended to Charles, who was infeft and poſſeſſed the ſame to his own Death in Auguſt 1750, 
whereby that Eſtate devolved on his Son, the Appellant, who likewiſe has fince made up Titles thereto. 

General Roſs dying in Auguſt 1732 without Iflue, the Limitation of the Eſtate of Balnagotun to Charles 
Roſs, ſecond Son of George Maſter of Roſs, took Place, and he 4 the Eſtate to his Death in 1745. 


Charles's Jong Brothers being dead before him, the Eftate devolved on his Father George Lord Koſs ; and 


upon his Death to his only Son William, laſt Lord Roſs, who ſurvived his Father but a few Weeks, and in him 
ended the Male-Line of the Family of R | 


oſs. 

The Reſpondent being adviſed that, 1 the Extinction of William, Lord Roſs's Male-Line, and Sir Charles 
Gilmour's Succeſſion to his own paternal Eſtate of Craigmillar, he, the Reſpondent, was, as next Remainder- 
Man, become intitled to his Eſtate Tail, took out Brieves for ſerving himſelf Heir of Entail to the Eftate of 
Balnagown ; but, to his great Surprize, an Application was at the ſame Time made by the Appellant to be 
ſerved Heir of Talzie to the ſaid Eſtate, which neceſſarily occaſioned mutual Actions of Declarator to be brought 
by both Parties in the Court of Seſſion. And the Macers of the Court, who, by the Forms of Scotland, are 
Judges of Services, having reported the Claims of the two Competitors, that Report was conjoined to the mutual 


Actions of Reduction. 


The Appellant inſiſted, that the Remainder to his Father, Sir Charles Gilmour, and his Male-Iſſue, coming 
next after the Limitations to Lord Roſs's Male-Line, which were all at an End by the laſt Lord Roſs's Death, he, 
as Sir Charles's only Son, had unqueſtionable Right to be ſerved Heir of Talzie and Proviſion to the faid Eſtate. 

That in one Lent indeed, the Donor had excluded Sir Charles and his Iſſue, viz. In Caſe he or they, after 
and poſſeſſing the Eſtate of Balnagown, ſhould afterwards ſucceed to the Eſtate which then belonged to 
Sir Alexander Gilmour. But that Event had never happened; the Appellant having firſt ſucceeded te, and 
poſſeſſed the Eſtate of Craigmillar, before the Succeſſion. opened for him to the Eſtate of Balnagown. - That, 
farther, neither he or his Father had ever ſucceeded to any Eſtate belonging to Sir Alexander Gilmaur; for lon 


Nr. 
before the Date of the Entail of Balnagotun, Sir Alexander had diveſted himſelf of the Fee of his Eſtate of Craig- 


millar in favour of his eldeſt Son ory ; and it was to John, and not to Sir Alexander, that the Appellant's Father 
ſucceeded : So that in no Li 


ght had the Event happened which was to exclude the Appellant from his Succeſſion 
to the Eſtate of Bahnagawn. _ 


The Reſpondent anſwered—— That the Appellant's Conſtruction of the conditional Limitation to Sir Charles 
Gilmour and his Male-Iſſue, was not only contrary to the whole Scope and evident Meaning of the Entail, but 
to the very Words of the Clauſe referred to : That General Roſs's View plainly was to preſerve his Family diſtinct 
and independent of any other of ſuperior or equal Rank; for which Purpoſe, after his own Iſſue, he ſubſtituted 


the 


. .- BR 


| _ Cafe, a temporary Junction of the Re and Baluagotum 


Interlacutor 


26th, November 


1755. 


Appealed from. 


I. 


II. 


"FAME with any other, by excluding the younger Sons of thoſe Families whom he 


p. 7 '» . | [. 4 } 


the ſeveral Families, ping by the eldeſt, and atixiouſly providimg 1 2 the Junction of his 
| had called to his Succeſſion, 

whenever the Succeſſion to their owti Fantily-Eſtates opened to them; and but one Exception to this Rule in 
Favaiir of his own. nal Family, when there ſhoul 7 to be one Male oily of that Line living, in which 
| s under many Reſtrictions, is petmited till the 

Birth of a younger Son, who was 9 fas to diveſt the Father That this Favour goes no farther: Sir 
Charles Gil; Felder Brother was himſelf paſſed by, and Sit Charles and his Iſſue Male called conditionally; 


wy 8 whenever he or they ſhould ſuceeed to the Family -Eſtate of Craigmillar, then, and from thenceforth, the 


icht in their Fay6ur” to the Balugeum Eftate ceaſe and becothe extin&, and the ſame ſhould fall and 
tain. to mak Heir of T ailzie appointed to ſucceed. That the Words of the Clauſe eſtabliſhed this Con 

PROS =. henſotver the ſaid Charles Gilmour, and bis Heirs above-thentioned; ſuerteding to, and poſſeſſing my 

Eſtate, hall alſo faccted'to"the Eftatt now Felenging to the ſaid Sir Alexander Gilmour----and afterwards----zy 


| 1 . 
tate ſhall not return to any of the D es of s Gilmour upon the Exiſterice er Sons, 
4 d Bee — — | * ＋ all app. — E Be. 


once the Eſtate'sf Sir Ale: Gi to devolve wpon one and the ſame Perſon, 
os the ſaid Penn, ſucereding to both Eſtates, e his Right to my Eſtate as aforeſaid 
'Thofe two Parts vf the Clauſe taken together, p 


| the Queſtion beyond # Poſſibility of Doubt, importing no 
more than a general Idea of the Co- ineidenee or Co-exiftehce of theſe two Events, viz. The Succeſſion to the Etats 
of Bilhagown, 1 the — of Ctaigrillur, without regard to Priority of Time, or Diſtinction 
which of the Events exifted firſt, or whi they did not both begin to exiſt at the ſame Time; as, in the firſt 
Part of the Claufe, the Succeflion to the Nalnagotun Eſtate is mentioned fr/t, and in the latter the Succeſſion 
to the toy ey Eſtate; making it a Matter of Iridiffererice which of the Events happened firſt, ſince in both 
Caſes the equenees would be the ſame: And, indeed, it would be abſurd to imagine General Roſs meant 
any Diſtinction, when the Reaſon for excluding Sir Charles and his Iſſue, operated as ſtrongly in the one Caſe 
as in the other--That as to the Objection of Sir Charles's' taking nothing from his Father, but thro' his Brother, 
it ſcarcely deſerved a ſerious Anſwer + The Father was deſeribed of Craigmillar : The Appellant claimed as Son 
of Charles, ſecond Son of Sir Alexander Gilmour of Graigmiillar : The Family-Eftate was known only by the 
Name of Craigmiller, and Sir Alexander was in the Poflefhon of it, the” under what Reſtraints might riot appear 
to General Roſs, nor was it n y it ſhould, for he had expreſſed his Meaning clearly to be That when- 
ever Charles Gilmour, or any of his ndends, ſucceeded to the Eſtate of Craigmillar, their Right to the Eſtate 
of Balnagown ſhould thenceforth ceaſe and determine. rang - | 

The 23 in order to put General Roſs Meaning out of all Doubt, offered to prove, by a Number 
of Witneſſes, all Gentlemen of Credit and Reputation, That the General had frequently explained his Meaning 
upon the Clauſe in Queſtion to be as contended for the Reſpondent: And farther propofed to allow the Ap- 
ver a Proof at large, Whether ever the General had expreſſed an Intent conform to that ſet up by the 

ant. 

5 t the Appellant not ſuch Proof, and the Court thinking it unneceſſary under the Circumſtances 
of the preſent Cafe, the Lords of Seſſion, of this Date, ptofiounced the following Interlocutor.— <* Having 
. adviſed the mutual Brieves purchaſed at the Inſtance of Sir Alexander Gilmour of Craigmillar, and Lieutenant 
« Colonel James Lockbart, with the mutual Deelarators at the Inſtance of both Parties, the Talzie of the Lands 
and Eftate of Balnageum, executed by the deceaſed General Charles Roſs of Bahnagetom, and whole other Writs 
« produced, and Debate thereon, together with the Caſes, Informations, attd additional Informations for both 
Parties, Obſervations for Sir Alexander, and whole other Proceedings in the Cauſe ; Frvp that the ſaid Lieu- 
* tenant Colonel James Lockhart, is the Perfon intitled to be ſerved Heir in ſpecial to the deceaſed George Lord 
« Roſs, in the Lands and Eſtate of Behagown, in Virtue of the ſaid Tailzie, and decern and delare accordinly; 
« and Aſſoilzie (acquit) the ſaid Lieutenant Colonel James Lockhart, from the Declarator brought againſt him 
tc at the Inftance of the ſaid Sir Alexander Gilmour and his Curators; and decern and ftop all furthet Procedure 
jn the ſaid Sir Alexander's Service; and remit to the Macers to proceed in the ſaid Lieutenant Colonel Lockhart's 
« Service accordingly.” | | 


The Appellant hath thought fit ts dppeal from this Interlbeutor + Bur the Reſpondent humbly bopes the ſums 
will be affirmed, and the Appeal diſmiſe'd with Coſts, for the fo ma 4 > ani 


R E AS O NS. 


This is merely a Dueftion of Conflruftion u a voluntary Deed in Nature of a teſtamen Diſpoſition 
wherein the Wil of Io ol he be the * Both Patties claim as Donces; other Ri 3 — — 
for neither of them is Heir at Law; ſo all e of Favour are out of the Caſe.—— General Roſs's ap- 
arent Intent was, to _y the Family of Balnagown ſeparate and diſtin, and prevent it's being abſorbed by a 
unction with any other Family: With this View, he calls in, a long Series of younger Brothers, paſſing by 
their Elder; and anxiouſly provides againſt any Junction of his own, with ſuch younger Brothers Fang-, 
by declaring, that whenever the Succeſſion of their paternal Eftates opened to them, their - @ to his Eſtate 
ould thence forth ceaſe and extinguiſh,----Herein, and in Cafe of Contravention of his Entail, he makes an 
Exception in Favour of his Father's Male-Line only, that when it ſhould be reduced to one Male, ſuch one 
might hold the Eftate till he ſhould have a younger Son z and any of that Line, contraveening his Entail, ſhould 
forfeit for himſelf only. But as to all the other Lines, from the Moment any younger Brother becomes eldeſt 
or only Son, of from Moment of his contraveening the Entail, ſuch younger Brother loſes the Eftate irretriev- 
ably, without hope of Return to any of his Line. And what puts the General's Intent beyond a Doubt is, that 
when he afterwards carties on the Subſtitution to the remaining Male Kinſmen of the antient Family of Balna- 
2wn, he drops the Precaution obferved as to preceeding Remainder-Men, of Limiting his Eftate to the ſecond 
ons, and providing againſt the Junction of his and their Family Eſtates, as a Thing quite unneceſſary, becauſe 
when any ſuch younger Branch came to be grafted on the Stock, it would of courſe be loſt in the Stock; and 
therefore the Eſtate is limited to every ſuch Remainder-Man, and his Heirs Male in courſe of Seniority, with - 
out other Condition than the Preſervation of the Entail.----This is more than ſufficient to manifieſt his Intent. 
That whenever Sir Charles Gilmour or any of his Deſcendents ſuceeeded to the Eſtate of Craigmillar, whether before or 
after their ſucceeding to Balnagown, the Subſtitution in his and their Favour of the Latter was to ceaſe, and the Eſtate 
go over to the next Remainder- Man. | 
The chief Streſs of the Appellant's Pretence reſts on the Word Poſſeſſing in the above ſtated Claufe, which 
provides, that when the ſaid Charles Gilmour of his Heirs uy to and olfeſſing my Eſtate, ſhall alſo fucceed ta 
the Eſtate now belonging to Sir Alexander Gilmour e. hence the Appellant, by many long and prolix Argu- 
ments, endeavoured to ſhew, that the Caſe which has happened of his ſucceeding to Craigmillar before he ſucceeded 
te and poſſeſſed Balnagows, was not within the Words or Meaning of the Deed; and therefore he is 7 at 
iberty 


Liberty to hold both.----But this, it's ſubmitted, is not only contrary to che very Words of the Clauſe, which in 
the latter Part conſiders the Devolution of both Eftates upon one Perſon, withont reſpe& jority as to Time; 


but contrary to the apparent Intent of the whole Deed ; and is endeavouring to introduce a Conſtruction not to 
ſupport, but to defeat a Donor or Teſtator's Intent, contrary to all Rules hitherto obſerved, Ap 33 


Ii. t is an abſolute Miſtake on the Appellant's Part to argue, which he did below, as if he wil now to loſe and 
forfeit an Eſtate whereto he had once a Right : Many Caſes were quoted by him to ſhow, that Fetters on 
Property and penal Clauſes are conſidered in an unfavourable Light, and conſtrued ſtrily according to the 
Letter.----But all theſe are foreign to the preſent Purpoſe: The only Queſtion here is, in which af the Par- 
ties the Eſtate veſts under the preſent Circumſtances, and which of them is called to Genztal Roſe's Succeſſion: 
Charles Gilmour and his Deſcendants are called conditionally; therefore if the Condition does ot I iſt, they are 


not called at all; and there can be no Forfeiture where there was not an antecedent Ri Plat at the — 


dition does not exiſt, in reſpect of the Appellant, can ſcarcely admit of a Doubt; and in that Event, the Re- 
ſpondent, the next Remainder-Man, is the firſt Perſon called to the Succeſſion of the Eſtate of Balangown, 
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